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STATE OF NORTH CAROLINA
COUNTY OF CUMBERLAND

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
06 CVS 6091
MITCHELL, BREWER, RICHARDSON, ADAMS, BURGE & BOUGHMAN, PLLC; GLENN B. ADAMS, HAROLD L. BOUGHMAN, JR., AND VICKIE L. BURGE,
	Plaintiffs,
v.

COY E. BREWER, JR., RONNIE M. MITCHELL, WILLIAM O. RICHARDSON, and CHARLES BRITTAIN,
	Defendants.
)))))))))))))
DEFENDANTS’ MEMORANDUM IN SUPPORT OF THEIR MOTION 
FOR SUMMARY JUDGMENT 

INTRODUCTION
	The North Carolina Court of Appeals recently issued a decision that has dispositive consequences for the Plaintiffs’ right to maintain any of the claims in their Complaint.  
	In Crouse v. Mineo, -- N.C. App. --, 658 S.E.2d 33 (2008), the Court of Appeals held that one member of a PLLC does not have authority to cause the Firm to institute an action against other members of the PLLC without the approval or consent of a majority of the managers of the PLLC.  The Court of Appeals also held a member of a PLLC lacks standing to bring individual claims against another member for unfair and deceptive trade practices or breaches of fiduciary duty because such claims run to the PLLC rather than to the individual members of the Firm.  
	The Court of Appeals’ decision in Crouse controls the outcome of this case.  The Firm has no standing to bring its claims against Defendants because the Defendants—who constituted a majority of the member-managers and ownership interests of the Firm—never authorized or consented to the lawsuit.  Second, the individual Plaintiffs have no standing to bring their individual claims against Defendants because those claims are premised upon allegations of breach of fiduciary duty or unfair and deceptive trade practices, and such claims run to the Firm rather than to the individual members of the Firm.
	Given that Plaintiffs lack standing to bring this action in light of Crouse, Defendants should enter summary judgment for Defendants on the ground that (1) the Court has no jurisdiction to hear Plaintiffs’ claims, or (2) Plaintiffs claims fail as a matter of law.
  Defendants previously moved the Court to dismiss Plaintiffs’ claims upon the ground that, among other things, the Court lacked jurisdiction over the claims brought on behalf of the Firm.  Given the intervening authority of Crouse—which Defendants contend controls this case—Defendants are challenging Plaintiffs’ claims on the ground that Plaintiffs’ have no standing to bring them in light of Crouse.  Because standing is a “necessary prerequisite to a court's proper exercise of subject matter jurisdiction,” a challenge to standing may be made at any time.  Aubin v. Susi, 149 N.C.App. 320, 324, 560 S.E.2d 875, 878-79, disc. review denied, 356 N.C. 610, 574 S.E.2d 474 (2002).  See also N.C. Gen. Stat. § 1A-1, Rule 12(h) (permitting a party to raise the question of subject matter jurisdiction at any time); In re S.E.P., -- N.C.App. --, --, 646 S.E.2d 617, 621 (2007) (“A court has inherent power to inquire into, and determine, whether it has jurisdiction and to dismiss an action ex mero motu when subject matter jurisdiction is lacking.”) (internal citations and quotations omitted).  The fact that Plaintiffs’ claims survived a motion to dismiss does not, of course, preclude the Court from entering summary judgment against Plaintiffs as a matter of law.  See Barbour v. Little, 37 N.C. App. 686, 247 S.E.2d 252 (1978).    Defendants motion is based solely upon the application of Crouse as a bar to Plaintiffs’ claims, and Defendants expressly reserve the right to advance additional arguments or legal theories in any separate summary judgment proceedings on the merits of Plaintiffs’ claims in the event that any such claims survive this motion.
FACTS
Prior to July 1, 2005, the individual Plaintiffs and Defendants were members of the Firm, which was organized as a PLLC.  (Adams Dep. 8; Mitchell Dep. 8, Burge Dep. 51, Counterclaims ¶¶ 13-14, Reply to Counterclaims ¶¶ 13-14.)  Defendants constituted four of the seven Members of the Firm and, therefore, made up a majority of the member-managers and ownership interests of the Firm.  (Supp. Am. Compl. ¶¶ 10-14.)  During June 2005, the three Plaintiffs each informed Defendants that they were leaving the Firm—and did so.  (See Adams Dep. at 44, Boughman Dep. at 18, Burge Dep. 16-17.)  On July 1, 2005, Plaintiffs were practicing law together in a different firm.  (Boughman Dep. 31-35.)  That firm was organized initially as a partnership, but is now operates as Adams, Burge, and Boughman, PLLC.  (Id.)  
Although Plaintiffs left the Firm, Defendants did not file any articles of dissolution with the North Carolina Secretary of State.  (Mitchell Dep. 80-82, Counterclaims ¶ 47, Reply to Counterclaims ¶ 47.)  At the time Plaintiff left the Firm and initiated this action, Defendants held themselves out to the public as “MBR” and “Mitchell, Brewer, Richardson”—using the same shorthand and logo that the Firm used prior to Plaintiffs’ withdrawal. (See Adams Dep. 107-08; Mitchell Dep. 104-07.)   
In January 2006 and July 2006, counsel for Plaintiffs sent letters to Defendants contending that Defendants were obligated to pay Plaintiffs a share of fees earned in contingency cases that were pending at the Firm as of July 1, 2005.  (Supp. Am. Compl., Exs. 2, 3.)  Defendants rejected this contention.  
Plaintiffs then filed this lawsuit on behalf of themselves and the Firm, but they did not style the lawsuit as a derivative action.  The Firm never agreed to file this action separate from the individual Plaintiffs, and the Firm did not agree to retain separate counsel.  (Counterclaims ¶ 23, Reply to Counterclaims ¶ 123.)  Although the individual Plaintiffs purported to file the lawsuit on behalf of the Firm, the Defendants, who make up a majority of the members the Firm, never authorized the filing of the lawsuit against them, have vigorously opposed the lawsuit, and have filed counterclaims.   
ARGUMENT
A.	The Court of Appeals’ Decision in Crouse
The facts of Crouse are eerily similar to the facts of this case.  In Crouse, the Plaintiff and Defendant were members of a law firm organized as a professional limited liability company (PLLC).  The plaintiff, an equal-share owner and member-manager of the firm, brought suit on his own behalf and in the name of the PLLC against the defendant, who was the other member-manager of the PLLC.  Crouse, -- N.C. App. --, 658 S.E.2d at 35.  The plaintiff alleged that defendant misappropriated legal fees earned in two significant contingent fee cases.  Id. at 41.  He brought claims against the defendant for breach of fiduciary duty, breach of contract, an accounting, quantum meruit and unfair and deceptive trade practices.  Id. at 35.  The trial court dismissed the claims for lack of standing.  Id.  The plaintiff appealed.
	The Court of Appeals considered whether the plaintiff, in his capacity as a member-manager of the LLC, had the authority to cause the LLC to institute the lawsuit.  The plaintiff argued that a member-manager of an LLC has the inherent authority to authorize lawsuits to protect the LLC's interests.  Id. at 37.  The defendant countered that the filing of the action was a managerial decision, requiring approval of a majority of the managers pursuant to G.S. § 57C-3-20(b), which provides “each manager shall have equal rights and authority to participate in the management of the [LLC], and management decisions shall require the approval, consent, agreement, or ratification of a majority of the managers.”  Id.
	Relying on those terms and another provision of the Act which provides that “[a]n act of a manger that is not apparently for carrying on the usual course of the business of the [LLC] does not bind the [LLC] unless authorized in fact or ratified by the [LLC],” N.C. Gen. Stat. § 57C-3-23, the Court of Appeals held that “the filing of an action by one manager of an LLC against a co-manager to recover purported assets of the LLC allegedly misappropriated by that co-manager is a management decision” requiring approval or ratification of a majority of managers.  Crouse, 658 S.E.2d at 37.  Because a majority of the LLC member-managers did not authorize or ratify the lawsuit, the Court held that the plaintiff lacked authority to cause the firm to institute or maintain the suit:
the filing of an action by one manager of an LLC against a co-manager to recover purported assets of the LLC allegedly misappropriated by that co-manager is a management decision and is not “carrying on in the usual way the business of the limited liability company[.]” See N.C.G.S. § 57C-3-23.  Moreover, N.C.G.S. § 57C-3-23 provides: “An act of a manager that is not apparently for carrying on the usual course of the business of the limited liability company does not bind the limited liability company unless authorized in fact or ratified by the limited liability company.” 

Crouse, 658 S.E. 2d at 37-38.

	The Court of Appeals went further.  It also rejected the plaintiff’s individual claims for breach of fiduciary duty and unfair and deceptive trade practices.  As to the Unfair and Deceptive Trade Practice (UDTP) claims, in Crouse, the Defendant argued 
that an individual lacks standing to sue for perceived rights of a PLLC.  Even if the UFD [statute] could somehow be invoked, the claim regarding UFD would exist between Mineo and the PLLC and could ... only be invoked by the company, not by an individual who admits in pleadings his only claim is his rights under the company. 
	
Crouse, 658 S.E.2d at 42.

	The Court concurred, and unanimously held that   

[w]ith regard to Mr. Crouse's UDTP claim, we agree with Defendant.  Mr. Crouse alleged that “Defendant's breach of fiduciary duty and anticipatory breaches of fiduciary duty constitute unfair or deceptive acts or practices[.]” Moreover, Mr. Crouse alleged that he and Defendant had a “special relationship of trust and confidence that constituted a fiduciary relationship[ ]” by virtue of “their partnership, co-membership in Mineo & Crouse, PLLC and otherwise[.]” All of the allegations alleging breach of fiduciary duty, and consequently a UDTP claim, relate to the parties' relationship through Mineo & Crouse, PLLC. Therefore, we hold that Mr. Crouse did not state an individual claim for UDTP against Defendant. 

	Id. 
	B.	Crouse Defeats Plaintiffs’ Claims
	The holding of Crouse deals a severe blow to Plaintiffs’ case.  As to the Firm’s claims, Crouse compels the conclusion that the Firm lacks standing to bring any claims against Defendants because the four Defendants, who made up the majority of the member-managers of the Firm, never authorized the Firm to file a lawsuit against them.  See N.C. R. Civ. P. 17(a) (“[e]very claim shall be prosecuted in the name of the real party in interest[.]”); Energy Investors Fund, L.P. v. Metric Constructors, Inc., 351 N.C. 331, 337, 525 S.E.2d 441, 445 (2000).  Judge Diaz reached a similar conclusion in a case that discussed the standing of a business entity to institute a lawsuit—holding that “standing in the context of a business entity means not only that the Court has before it the proper party plaintiff, but that the claim is being prosecuted by those with authority to act for that plaintiff.”  Piedmont Venture Partners, L.P. v. Deloitte & Touche, L.L.P., 2007 WL 2570839 (N.C. Super. Ct. 2007). 
	Here, the individual Plaintiffs had no authority to cause the Firm to bring this action.  See id. at * 7.  (“A business entity, whatever its legal form, may act only through its duly authorized representatives.”)  Plaintiffs admit that “the Firm did not agree to file this action independent of the Individual Plaintiffs nor to retain counsel separate from that of the Individual Plaintiffs.”  (Reply to Ctcls. ¶ 123.)  And Defendants, of course, never consented or ratified the lawsuit—but, instead, have opposed it at every turn and are still defending against it.  (See, e.g., Suppl. Am. Compl., Ex. 4 & Answer and Counterclaims.)  The Firm, therefore, has no standing to bring the lawsuit. 	
	The individual Plaintiffs did not file this action as a derivative action on behalf of the Firm.  Nor could they.  The LLC Act requires that Plaintiffs be members of the Firm at the time they file the derivative action.  See G.S. § 57C-8-01.  If the Court holds that Plaintiffs withdrew from the Firm, they cannot maintain any derivative action.  Even if the Court finds there was a dissolution, Plaintiffs will be required to re-file or amend the Complaint, but they could not meet their burden to show they are a member of the Firm at the time the case is re-filed because the Firm will have dissolved.  
Plaintiffs also lack standing to bring their individual claims.  Crouse makes clear that such claims run to the PLLC and not to the individual members of the PLLC.  All of Plaintiffs’ claims for damages—demand for a liquidated distribution, breach of fiduciary duty/constructive fraud, and unfair and deceptive trade practices—are based upon allegations of a breach of fiduciary duty or unfair and deceptive trade practices that relate to the parties’ relationship through the Firm.  Therefore, consistent with Crouse, Plaintiffs lack standing to bring those claims or, alternatively, they fail as a matter of law.  Plaintiffs’ remaining individual claims for an equitable accounting also are based, factually, upon allegations of a breach of Defendants’ fiduciary duties, and, therefore, those equitable claims also fail.  In any event, even if such equitable claims survive, they are of no consequence standing alone because they serve only to document the amount of fees to which Plaintiffs claim they are entitled.  
	It is true that the individual Plaintiffs could re-file individual claims for quantum meruit to recover amounts allegedly owed by Defendants for benefits provided by the individual Plaintiffs.  But the individual Plaintiffs have already denied that quantum meruit recovery is appropriate here—most likely because the individual Plaintiffs do not contend that they performed any work on the contingency fee cases in question that would warrant any significant quantum meruit recovery.  
CONCLUSION
	Controlling North Carolina law—specifically Crouse v. Mineo—requires that the Court grant enter summary judgment in favor of Defendants. 
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